SATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

HUVBERTO JI MENEZ,

Petiti oner,
and

METROPCLI TAN DADE COUNTY,
I nt ervenor,
CASE No. 88-6428

VS.

FLORI DA DEPARTMENT OF LAW
ENFORCEMENT, CRI M NAL
JUSTI CE STANDARDS AND

TRAI NI NG COW SSI ON,

Respondent .

e N N N N e N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing Oficer, WlliamJ. Kendrick, held a formal hearing in the
above-styl ed case on April 6, 1989, in Mam, Florida.

APPEARANCES

For Petitioner: Denis A Dean, Esquire
Dean and Hartnan, P.A
10680 Northwest 25th Street, Suite 200
Mam , Florida 33172

For Respondent: Joseph S. White, Esquire
Fl ori da Departnment of Law Enforcenent
Post O fice Box 1489
Tal | ahassee, Florida 32302

For Intervenor: Lee Kraftchick, Esquire
Assi stant County Attorney
Metro Dade Center
111 Northwest 1st Street, Suite 2810
Mam , Florida 33128

STATEMENT OF THE | SSUES

At issue in this proceeding is whether petitioner possesses the requisite
good noral character for certification as a correctional officer.



PRELI M NARY STATEMENT

The record in the instant case consists of the testinony and exhibits
of fered at the hearing held on April 6, 1989, as well as the generic record
devel oped during the course of hearing on April 3-4, 1989. At the hearing held
on April 6, 1989, petitioner testified on his own behalf, and called Aaron
Granberry as a witness. Petitioner's exhibits 1-3 were received into evidence
Respondent called no witnesses, but its exhibit 1 was received into evidence.
The generic record devel oped during the course of hearing on April 3-4, 1989,
consists of the testinony of Fred Crawford, Sandra M Iton, Danny Quick, Louviena
Lee and Kevin Hickey, as well as Hearing O ficer exhibits 1-38, petitioners
exhibit 1, respondent's exhibit 1, and intervenor's exhibit 1. 1/

At the parties' request, a deadline was established for filing proposed
findings of fact or other post hearing subm ssions that was nore than ten days
after the filing of the transcript in May 1989. Consequently, the parties
wai ved the requirenent that a reconmended order be rendered within thirty days
after the transcript is filed. Rule 221-6.31, Florida Adm nistrative Code. The
parties' proposed findings have been addressed in the appendix to this
reconmended order.

FI NDI NGS OF FACT
Backgr ound

1. In June 1988, respondent, Florida Departnent of Law Enforcenent,
Crimnal Justice Standards and Trai ni ng Comm ssion (Conm ssion), acting on a tip
fromthe [ocal nmedia that intervenor, Metropolitan Dade County, Departnent of
Corrections and Rehabilitation (County), had in its enploy a nunber of
corrections officers who were not certified, undertook a review of the County's
enpl oynment records. Follow ng a conparison of the County's records and those of
t he Conmi ssion, the Conm ssion identified 363 individuals, including the
petitioner, who were enployed by the County as correctional officers but who had
not been certified by the Conm ssion

2.  On August 10-11, 1988, Conmm ssion personnel visited the County's
personnel office, and audited the personnel file of each of the 363 individuals
in question. The audit denonstrated that the files were disorganized, |acking
docunentation required by Rule 11B-27.002, Florida Adm nistrative Code, to apply
for certification, and that the County had failed to apply for certification on
behal f of the 363 officers. 2/

3. Over the course of their two-day visit, the Conmm ssion's personnel set
up an "assenbly line" and, together with the County's staff, attenpted to
conpl ete the docunentation on each file. Variously, registration forns and
affidavits of conpliance were prepared, and birth certificates, fingerprint
cards and ot her m ssing docunentati on was assenbl ed.

4. On August 12, 1988, the Conmi ssion's personnel returned to Tall ahassee
with the subject registration fornms and affidavits of conpliance. Over the
course of tine, these applications were processed and the vast majority of the
i ndi viduals were certified; however, the Conm ssion declined, for reasons
herei nafter discussed, to certify petitioner



The pendi ng application

5. Petitioner, Hunmberto Jinenez (Jinmenez), has been enployed by the County
as a correctional officer for approximtely two and one-half years, w thout
benefit of certification.

6. On August 10, 1988, as a consequence of the aforenentioned audit, the
County, as the enpl oying agency, applied for certification on behalf of Jinenez.
3/ Acconpanying the application (registration) was an affidavit of conpliance,
dat ed August 10, 1988, signed by Fred Crawford, Director of Metropolitan Dade
County, Departnent of Corrections and Rehabilitation, which conmported with
exi sting |l aw and which certified that such enpl oyi ng agency had coll ect ed,
verified, and was maintaining on file evidence that Jinenez had net the
provi sions of Section 943.13(1)-(8), and Section 943.131, Florida Statutes, or
any rul es adopted pursuant thereto. Anobng the provision of Section 943.13 is
the requirenent that the applicant be of good noral character

7. By letter dated Novenber 1, 1988, the Conmmi ssion notified Jinenez and
the County that his application for certification as a correctional officer was
denied for lack of good noral character because:

You have unlawfully and know ngly possessed
and introduced into your body cocai ne and
cannabi s.

8. Following receipt of the Commission's letter of denial, Jinenez filed a
timely request for a formal hearing pursuant to Section 120.57(1), Florida
Statutes. In his request for hearing, Jinenez denied that he failed to possess
the requi site good noral character necessary for certification

Good noral character

9. Pursuant to Rule 11B-27.00l1 Florida Adm nistrative Code, the County,
as the enpl oyi ng agency, is responsible for conducting a thorough background
i nvestigation to determne the noral character of an applicant. Consistent with
such mandate, the County routinely uses previous enploynment data, |aw
enforcenent records, credit agency records, inquiries of the applicant's
nei ghbors and associ ates, and a pre-enploynent interview, at which a pol ygraph
exam nation is adm nistered, to assess an applicant's noral character

10. I n assessing an applicant's character, the County is bound by the
provi sions of Rule 11B-27.0011(2), Florida Adm nistrative Code, which provides:

The unl awful use of any of the
control | ed substances enunerated in Rule
11B- 27. 00225 by an applicant for
certification, enploynment, or appointnent at
any time proximte to such application for
certification, enploynment, or appointnment
concl usively establishes that the applicant
is not of good noral character as required
by Section 943.13(7). The unl awful use of
any of the controlled substances enunerated
in Rule 11B-27.00225 by an applicant at any
time renote fromand not proximate to such
application may or may not concl usively
establish that the applicant is not of good



noral character, as required by Section
943. 13(7), depending upon the type of
control | ed substance used, the frequency of
use, and the age of the applicant at the
time of use. Nothing herein is intended,
however, to restrict the construction of
Section 943.13(7), only to such controlled
subst ance use.

The substances enunerated in Rule 11B-27.00225 are anphetam nes, barbiturates,
cannabis (marijuana), opiates, cocaine, phencyclidine, benzodi azepi nes, and
nmet haqual one.

11. Pertinent to this case, the County undertook a pre- enpl oynment
i nterview of Jinenez on July 24, 1986, at which time he admtted that he had
used cocaine and marijuana in the past. H's use of cocaine occurred in 1983,
when he was 19 years of age, and consisted of using the drug twi ce on the sane
day. His use of marijuana occurred in 1981 or 1982, while he was a high schoo
student, and occurred on no nore than four occasions. But for these isolated
occasi ons, Jimenez has not used cocai ne or marijuana.

12. Notwithstandi ng the County's concl usion, based on its investigation
and anal ysis of Jinmenez's background, that Jinmenez possessed the requisite good
nmoral character for enploynent and certification, the Commi ssion proposed to
deny certification based on his isolated use of cocaine and marijuana. The
Conmi ssion's proposed action is not warranted by the proof.

13. Here, Jinenez, born January 1, 1964, used marijuana infrequently, the
| ast tine being about 7 years ago when he was 17 years of age and a hi gh schoo
student. H s use of cocaine occurred on but one day in his life, and at the
time he was 19 years of age. Such isolated and dated usage can hardly be terned
proxi mate or frequent within the neaning of Rule 11B-27.0011(2), or persuasive
evi dence of bad noral character. 4/

14. Currently, Jinenez is married and the father of a fourteen-nonth-old
daughter. He has been enployed by the County as a corrections officer, a
position of trust and confidence, for approximately two and one-half years. His
annual eval uations denonstrated that his performance has been above satisfactory
to outstanding, and his periodic drug screenings have all net with negative
results. By those who know of him he is considered an excellent enployee,
observant of the rules, honest, fair and respectful of the rights of others.

15. Overall, Jinmenez has denonstrated that he possessed the requisite good
noral character when he was enployed by the County as a correctional officer
and has demponstrated in this de novo proceeding that he currently possesses the
requi site good noral character for certification

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.

17. The ultimate burden of persuasion as to whether an application for
certification as a correctional officer should be approved rests with the
applicant. See Rule 28-6.08(3), Florida Adm nistrative Code, and Florida
Department of Transportation v. J.WC., Co., 396 So.2d 778 (Fla. 1st DCA 1981).



18. Section 943.13, Florida Statutes, establishes the m ninmum
qualifications for certification, enployment or appointnment of a correctiona
officer. Pertinent to this case, that section provides:

(7) Have a good noral character....

19. For purposes of assessing an applicant's good noral character, the
Conmi ssi on has adopted Rule 11B-27.0011, Florida Adm nistrative Code, which
provi des:

(2) The unlawful use of any of the
control | ed substances enunerated in Rule
11B- 27. 00225 by an applicant for
certification, enploynment, or appointnent at
any time proximte to such application for
certification, enploynment, or appointnment
concl usively establishes that the applicant
is not of good noral character as required
by Section 943.13(7). The unlawful use of
any of the controlled substances enunerated
in Rule 11B-27.00225 by an applicant at any
time renote fromand not proximate to such
application may or may not concl usively
establish that the applicant is not of good
noral character, as required by Section
943. 13(7), depending upon the type of
control | ed substance used, the frequency of
use, and the age of the applicant at the
time of use. Nothing herein is intended,
however, to restrict the construction of
Section 943.13(7) only to such controlled
subst ance use.

The substances enunerated in Rule 11B-27.00225 are anphetam nes, barbiturates,
cannabis (marijuana), opiates, cocaine, phencyclidine, benzodi azepi nes, and
nmet haqual one.

20. Apart fromRule 11B-27.0011, the Conmm ssion has adopted no rul e that
est abl i shes the standards by which the good noral character of an applicant are
to be assessed. Existent case | aw does, however, provide sonme gui dance.

21. \Wiere, as here, the offending conduct is not of itself a disqualifier
to licensure, the courts have | ong recogni zed that what constitutes good nora
character is a matter to be devel oped by the facts. 5/ Zenour, Inc. v.

Di vi sion of Beverage, 347 So.2d 1102 (Fla. 1st DCA 1977) and White v. Beary, 237
So.2d 263 (Fla. 1st DCA 1970). |In Zenour, Inc. v. Division of Beverages, supra,
at page 1105, the court concl uded:

Moral character...neans not only the
ability to distinguish between right and
wrong, but the character to observe the
di fference; the observance of the rules of
ri ght conduct, and conduct which indicates
and establishes the qualities generally
acceptable to the popul ace for positions of
trust and confidence. An isolated unlawf ul
act [that does not by statute or rule



specifically disqualify a person from
licensure] or acts of indiscretion wherever
committed do not necessarily establish bad
nmoral character. But...repeated acts in
violation of |aw wherever commtted and
general |y condemmed by | aw abi di ng peopl e,
over a long period of tinme, evinces the sort
of m nd and establishes the sort of
character that...should not be entrusted
with a...license

And, in Florida Board of Bar Exam ners v. GWL., 364 So.2d 454, 458 (Fl a.
1987), the court concl uded:

...a finding of a lack of "good nora
character" should not be restricted to those
acts that reflect noral turpitude. A nore
appropriate definition of the phrase
requires an inclusion of acts and conduct
whi ch woul d cause a reasonable nman to have
substantial doubts about an individual's
honesty, fairness, and respect for the
rights of others and for the [ aws of the
state and nati on.

22. Here, Jinmenez has denonstrated, as required by |law, that he possesses
the requi site good noral character for enploynent and certification as a
correctional officer, and the isolated events that occurred during his youth do
not detract from such show ng

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is

RECOMVENDED t hat the application of petitioner, Hunberto Ji nenez, for
certification as a correctional officer be approved.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 20th day of
June 1989.

WLLIAM J. KENDRI CK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 20th day of June, 1989.



ENDNOTES

1/ The application of petitioner for certification as a correctional officer
was but one of thirty-seven applications that were scheduled to be heard
commencing on April 3, 1989. At that tine, perceiving that the testinony of
certain witnesses would be common to nost applicants, the parties agreed to
devel op a generic record that would, pertinent to this case, be utilized in
addition to the proof offered individually on behalf of the petitioner

2/ Variously, sone files contained the original registration and origina
affidavit of conpliance that nust be submtted to the Conm ssion for
certification, sone files were totally mssing registrations and affidavits of
conpliance, and some files were missing birth certificates, fingerprint cards
and ot her docunentation required for certification. Overall, none of the files
cont ai ned the docunentation required by law for certification

3/ \Wen the personnel file of Jinenez was audited on August 10, 1988, a copy of
an affidavit of conpliance executed by Fred Crawford on Decenber 5, 1986, as
wel | as an affidavit of applicant bearing the same date, was |ocated. Due to

t he passage of tinme since the first affidavit of conpliance had been executed,
the Conmi ssion insisted that a new affidavit of conpliance be prepared to
acconpany the application. At hearing, Jinmenez contended that the existence of
such docunentation in his file supported the conclusion that an earlier
application had been submitted to the Commi ssion which, because of inaction, had
been approved pursuant to Section 120.60(2), Florida Statutes. The proof fails,
however, to support the conclusion that any application, other than that of
August 10, 1988, was submitted to the Comm ssion on behalf of Jinmenez. Notable
to this conclusion is the disorganization of the County's records, and the |ack
of reliability in its personnel practices. Here, the Conm ssion provided the
County with sem annual reports from 1985 t hrough 1988, which |listed each officer
its records showed enpl oyed by the County. The County, under existing |aw, was
charged with the responsibility of review ng such reports and advi sing the

Conmi ssi on of any changes that had occurred. The County failed to do so at any
ti me between 1985 and 1988.

As additional support for his contention that an earlier application was
submtted to the Conm ssion, petitioner contended that the County routinely
mai | ed applications in bul k upon conpletion of each acadeny class, and that such
routi ne practice supports the conclusion that petitioner's application was
previously submtted. Such contention is rejected in this case since the
County's personnel practices do not possess the necessary reliability to render
such proof persuasive and because there was no show ng that any nenber of
petitioner's class had been certified.

4/ Under the provisions of Rule 11B-27.0011(2), the use of a controlled

subst ance does not conclusively establish that an applicant |acks the good nora
character necessary for certification unless such use was "proxi mate" to his
application. The Conm ssion has not defined the term"proximate," and of fered
no proof at hearing as to what it considers "proximte" usage wi thin the nmeani ng
of Rule 11B-27.0011(2). Variously, the |aw enforcenent agencies of the state
have been left with no definitive guideline fromthe Conm ssion, and have
adopted various standards. Pertinent to this case, Dade County has adopted a
term of one year as the standard by which it gauges the "proxi mate" use of a
control |l ed substance to an application for enploynment. Under such policy, an
appl i cant who has refrained fromsuch use for at |east one year preceding
application will not be automatically rejected as |acking good noral character
Rat her, the applicant's entire background will be evaluated to determ ne whet her
he currently possesses the requisite noral character for enploynent.



Conmi ssion of offenses, unless they result in a felony conviction or a
m sdeneanor conviction involving perjury or false statenent, do not bar
enpl oyment or certification as a correctional officer, unless they denonstrate
bad noral character. Section 943.13, Florida Statutes. Consistent with
exi stent law, and the past practices of the Conm ssion, the County does not
automatically reject an applicant who has been convicted of a m sdeneanor t hat
does not involve perjury or false statement, or who has comitted an offense
that did not result in a felony conviction, but evaluates the applicant's entire
background to determ ne whether the applicant currently possesses the requisite
noral character for enpl oynent.

5/ Pertinent to this case, the only specified disqualifier to licensure is
Section 943. 13, Florida Statutes, which provides:

On or after Cctober 1, 1984, any person
enpl oyed or appointed as a...correctiona
officer...shall:

* * *

(4) Not have been convicted of any
felony or of a m sdemeanor involving perjury
or a false statenent...Any person who, after
July 1, 1981, pleads guilty or nolo
contendere to or is found guilty of any
felony or of a m sdemeanor involving perjury
or a false statenent is not eligible for
enpl oynment or appoi ntnment as an officer,
not wi t hst andi ng suspensi on of sentence or
wi t hhol di ng of adj udi cati on.

APPENDI X TO RECOMMENDED ORDER, CASE NO 88-6428

The proposed findings of fact submtted on behal f of petitioner
i ndividual ly, are addressed as foll ows:

Addressed in paragraph 6 and footnote 3.

Addr essed i n paragraph 7.

Addr essed i n paragraph 8.

Rej ected as not necessary to the result reached.
Addr essed i n paragraph 11

Addr essed i n paragraphs 14 and 15.

® oA wN e
© ~

The proposed findings of fact submtted for petitioner on the generic
record are addressed as foll ows:

1-14. Rej ected as recitation of w tness testinony, and
not findings of fact. The matters have, however,
been addressed in paragraphs 9-11, and footnote

4.

15, 16, 18-20. Addressed in paragraphs 1-4 and footnotes 2 and
3.

17, 29, and 30. Addressed in footnote 3.

21. Addressed i n paragraph 6, otherw se rejected as

unnecessary to the result reached or a |l ega
concl usi on.

22-27. Addr essed i n paragraphs 2-4, and footnote 3
O herwi se rejected as subordinate to the
concl usi on reached.



28. Rej ected as m sl eadi ng and not supported by
conpetent proof. The Commi ssion does verify at
t he enpl oyi ng agency that the docunentation
required by section 943.13 (1)-(8) and Section
943. 131, Florida Statutes, is being maintained.
However, such inspection does not occur until an
application for certification has been filed
with the Commission. Were, as here, no
application has been filed, the Conmm ssion has
no know edge of an individual's enploynent and,
therefore, no opportunity or responsibility to
verify any docunmentation. It is the enploying
agency's responsibility to apprise the
Conmi ssi on of any change of enpl oynent so that
it can properly verify docunentati on. Dade
County failed to discharge its responsibilities.

31- 36. Addressed i n paragraph 2 and footnote 3
ot herw se rejected as subordinate.

The proposed findings of fact filed on behalf of respondent are addressed
as follows:

1-2. Addr essed i n paragraphs 6 and 7

3-4. Addressed in paragraphs 1, 2, 5, 6, and footnote
3.

5- 6. Addr essed i n paragraph 11

7. Addr essed i n paragraph 13.

8. Addr essed i n paragraph 5.

Intervenor did not submt proposed findings of fact but did submt a post
hearing brief. Accordingly, while intervenor's brief has been considered, there
are no proposed findings of fact to address on behal f of intervenor
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